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BUKEAU OF LAW
~ MEMORANDUM 44/”%7, 77(). )

TO: Cormissioners Murphy, Falestin, Macduff
FROM: E, H, Best, Counsel
SUBJECT: Proposed Determinations:

Rochester Gas snd Electric Corporation
P. J. Garvey Carting and Storage, Inc.
Boss~Linco Lines, Inc.

-

The issue raised herein is whether or not the
distribution by the taxpayer of capital stock or exchange of stock
under a plan of recapitalization of the taxpayer, resulting in either
instance, in a transfer of amounts from earned surplus to capital,
constitutes a dividend for franchise tax purposes under Section
186 of the Tax Law. (Rochester Gas and Electric Corporation), or
Section 183 thereof, (P. J. Garvey Carting and Storage, Inc. and
Boss=Linco Lines, Inc.) ,

During the periods under review, Rochester Gas and
Electric Corporation and P. J. Garvey Carting and Storage, Inc.
declared and issued stock dividends of shares of common stock and
transferred sums of money from surplus to capital in connection with
such issues. However, with respect to Boss~Linco Lines, Incs, -
the transfer of earned surplus to capital resulted from an exchange
of stock under a plan of recapitalization of a total value of
$22,100 into other stock of a total value of $317,500, the difference
being transferred from earned surplus to capital.

I am of the opinion that distribution of stock
dividends on the basis of a transfer of earned surplus to capital
are dividends for franchise tax purposes under Sections 182, 183
and 186 of the Tax Law, in accordance with the opinions expressed
by me in letters to the taxpayer's attorneys dated March 22, 1963,
and February 9, 1965, copies of which letters are hereto attached,
I am further of the opinion that the transfer from esrned surplus
to capital with respect to the plan of recapitalization in the matter
of Boss-Linco Lines, Inc. also constitutes a dividend for franchise
tax purposes. Accordingly, I am in agreement with the proposed
determinations sustaining the imposition of additional franchise
taxes,

Kindly return the files after disposition.
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In the Matter of the Application

~ yoax begum Jewuary 1, 1963, based on ¢
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P. J. Gaxvey Caxting & Stoxage,ine., the tawpeyer
herein, having £1led applisation for wevision ox vefund of
frsnchise tax assessed undexr Section 183 of Avtisls 9 of the
Tax Law for the tax year begum Jamuaxy 1, 1963, and & heawe
ing having been held in csnnsetion thervewith at the offies
of the State Tax Commission in Albany on Augves 34, 1963,
before Willias ¥. Sullivan, Senior Tax Aduinistwvative Supere
viser of the Gowporssion Tax Buvesu of the Bepartment of
Tamstion and Finsmee, at which heswing Albext P. Delydem,
unuuammmmc.mum‘t.muq..u
Counsel, appesxed pevscunally and testified, and the reesnd
having been duly emsmined and censidexed by the State Ten
Commission,

It 1s hezeby found: |

(1) That the taxpayer was incoxpoxated wader the
lows of New York en ox adeut July 36, 1929;

(2) That en the basis of & wepert f1iled, & tax
was sudited and stated as follows: |



‘ Stock dividend s 400 u 00025k = 100 Nills
Per Value Com.Stock §18,
Rate Mills
Tan .

L (3) 7That the tax was swdited and stated on Decsuber
6, 1963 and spplicstion for revision or refund was filed en
February 26, 1964;

(4) That puzsusnt to meeting of Board of Biresters
on November 12, 1962 the tampayer declared a stosk dividend of
748 shares of comson stoek and trensferved $74,000.00 frew our-
,m to capital as sapital representing u“ shares.

Upon the fewegoing findings nl wpon all the evidenes
presented, it {» ln:oby

(A) That the dlstribution by the taxpayer of its owm
eapital stosk, on the basis of a trxensfer from csrmed surplus
of $74,800.00 to sspital, sonstitutes a dividend for framehise
tax purposss undex Section 183 of the Tan Law}

() That the tax as set forth in (3) shove 1s affiveed
as assessed; -

(C) That the aforesaid tax does not include any tax
or other charges whish sre not legslly dus.

Bated: Albany, New York
this 6thday of February, 1966, THE STATE TAX COMNISSTON

/s/ JOSEPH H. MURPHY

" — b —

/s/ ~ JAMES R. MACDUFF
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